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Which areas have "landed" in final stage of negotiations on China-EU investment agreement?

Editor's note: In 2020, the China-EU investment agreement has been at the heart of the bilateral agenda. During the
year, the China-EU negotiating teams have significantly sped up the negotiations and this week, as the talks entered
the most critical phase of the annual sprint, the top level of China-EU mediation has been stepped up in a bid to clinch

an agreement as soon as possible. Thanks for reading and have a great holiday!

Following the entry into force of the Lisbon Treaty in December 2009, foreign direct investment (FDI) was
formally included in the EU common trade policy and became the exclusive competence of the EU in the field of
external negotiations. If signed, the EU-China investment agreement will be the first investment agreement

reached by the EU on behalf of member states since 2009.

The seven-year-long negotiations are largely behind closed doors. An analysis of the public information on the
12th to 34th rounds of negotiations published by the European Commission's Directorate-General for Trade gives

a general idea of the direction and content of the negotiations.

According to the EC's announcement and a recent interview with EU Ambassador to China Nicolas Chapuis, the
China-EU investment agreement covers important areas such as "ensuring a level playing field", "investment

liberalization", and "sustainable development".

Earlier, the head of the Chinese mission to the EU, Ambassador Zhang Ming, and Chapuis both confirmed to the

media that China and the EU had ironed out disagreements on items under "a level playing field ".

"A level playing field" is a core phrase frequently mentioned by Brussels in recent years when it tries to rebalance
trade and economic ties with foreign countries. The increase in investment from emerging economies and
foreign-owned companies in the EU in recent years has somehow caused concern in the bloc, with some

Europeans fretting about foreign state-owned companies "seizing" strategic assets from the EU.

The EC last year published a report titled ‘Foreign direct investment report: continuous rise of foreign ownership
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of European companies in key sectors’, which noted that between 2007 and 2017, nearly 400 EU companies were
acquired by foreign state-owned companies. Of these, nearly a third came from EFTA countries (Norway and
Switzerland), followed by Russia (93 acquisitions), the Gulf Cooperation countries (United Arab Emirates, Qatar,
Kuwait, Bahrain, Saudi Arabia and Oman) (80 acquisitions), and China (including Hong Kong), which started later,

but also had 60 acquisitions, mostly within the last four years.

The new generation of free trade agreements promoted by Europe and the US in recent years all include
provisions for state-owned enterprises. For example, the EU-Vietnam FTA has rules on the commercial
operations of SOEs and the transparency of subsidies. Sure, the rules on SOEs in the China-EU investment
agreement are understandable to be different from the EU-Vietnam FTA. What is all but certain is that there are
no major differences between China and the EU on the issues of “a level playing field” in relation to SOEs,

competition, transparency of subsidies, addressing forced technology transfer and so forth.

The high level of the China-EU investment deal is largely reflected on items under the "investment liberalisation".
Traditional investment agreements, such as the BITs signed between China and EU member states in earlier years,
were mainly concerned with investment protection. In contrast, the China-EU investment agreement
incorporates investment liberalisation objectives, introduces market access provisions and uses the 'negative list'

model often used in US BITs to list sectors where foreign investment is prohibited.

In the announcement of the results of the 12th to 34th rounds of negotiations, the EC did not disclose much

about specific provisions under market access, but mentioned “financial service”, “national treatment”, as well

as the ICT/telecoms, health and transport sectors.

Under this topic, the European side is also focusing on another core element - the dispute settlement mechanism.
There are currently 3,000 bilateral investment treaties worldwide, of which more than 1,400 are concluded by
EU member states, the vast majority of which include dispute settlement mechanisms for investors. EU investors

are the most frequent users of these mechanisms globally.

The EU has been concerned about investor-state dispute settlement mechanisms and has been pushing for their
reform in recent years. in 2015, the EC even proposed to replace the existing ISDS initiative with an Investment

Court System (ICSID).

In the BITs signed by China, the only ones that explicitly state that the contracting parties agree to submit
disputes to international arbitration are the Netherlands (2001), the Belgium-Luxembourg Economic Union
(2005), Mexico (2008) and Switzerland (2009). Information indicates that investor-state/state-state and the

Investment Court System were discussed during negotiations on China-EU investment agreement. It will be

interesting to see how China and the EU eventually coordinate their positions on this issue.




25 December 2020 | 2020 &£ 12 H 25 H
Sustainable development is a new topic in the talks, which includes provisions on the environment, climate
change, corporate social responsibility and labour rights. According to public information and media reports, this
is a difficult part of the "last mile" of the negotiations. The two sides have agreed on the environment and climate

change, but the sticking point may be about labour rights.

According to the International Labour Organisation, which China is a founding member, China has ratified 26
international conventions, including four core conventions, two governance conventions and 20 technical
conventions. The ILO said it and China have a long-standing cooperation relationship, which has been further
strengthened in recent years through South-South and Triangular Cooperation (SSTC) and China's financial

support to ILO development cooperation projects.

On 24 December, a spokesperson for the Chinese Ministry of Commerce said that the China-EU investment
agreement aims to provide more opportunities and good institutional safeguards for bilateral investments. The
conclusion of the agreement requires joint efforts from both sides and a mutually supportive approach. China is
committed to promoting a high level of opening up to the outside world and will, on the premise of safeguarding
its own security and development interests, conduct external negotiations at its own pace and strive to reach a

comprehensive, balanced and high-level investment agreement with the European side.

The China-EU investment agreement is in both interest. According to the 2019 Annual Statistical Bulletin on

China's Outward Foreign Direct Investment jointly released by the Chinese Ministry of Commerce and other

authorities, China's stock of direct investment in the EU stood at US$93.912 billion at the end of 2019, accounting
for 4.3 percent of China's stock of outward direct investment. Meanwhile, Eurostat data showed that by the end
of 2018, the stock of direct investment absorbed by China (including Hong Kong) in the EU was EUR 256 billion,
while the stock of direct investment from China (including Hong Kong) to the EU was EUR 202 billion. Compared
to the huge economic volume and trade exchanges between the two sides, there is much room and potential for

China-EU investment.

On 23 December, Premier Li Kegiang had telephone conversations with Spain's Prime Minister Pedro Sanchez

and the Netherlands' Prime Minister Mark Rutte, with the China-EU investment agreement among their

discussion. On 21 December, Chinese State Councilor and Foreign Minister Wang Yi also signalled his expectation

of an early conclusion of the negotiations during a group meeting with the ambassadors of 27 EU member states

in Beijing.

The Chinese and European communities are looking forward to a comprehensive, balanced, and high-level

investment agreement as soon as possible, which will provide a more stable and open legal and business

environment for enterprises from both sides to invest.
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